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 1.  TIME:  8:30   CASE#: MSC09-01689 
CASE NAME: KIZOR ET AL V. REDIG ET AL 
HEARING ON DEMURRER TO CROSS COMPLAINT of REDIG FILED BY 
BLACKWOOD ASSOCIATES, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (“Demurrer”) filed by Cross-Defendant Blackwood Associates, 
Inc. (“Blackwood”). The Demurrer is directed at the cross-complaint brought by Miranda Redig 
(individually and as trustee of the John F. Redig and Miranda H. Redig Revocable Trust) 
(“Redig”). 

As against Blackwood, the cross-complaint alleges causes of action for implied contractual 
indemnity, negligence, and declaratory relief. 

Indemnity Cause of Action 

Blackwood contends that it cannot possibly be subject to Redig’s cross-complaint for indemnity 
because there is no basis on which Blackwood potentially could be liable for any share of the 
harm alleged by the Kizors (the underlying plaintiffs in this case). It follows, according to the 
Demurrer, that because Blackwood could not share in any of the purported liability to the Kizors, 
it could not be liable to indemnify Redig for any of that liability. 

In opposition, Redig argues that the Court already ruled on this precise issue in connection with 
Blackwood’s previous demurrer, by way of an order dated August 7, 2012 (“August 2012 
Order”). 

In the August 2012 Order, the Court overruled a very similar demurrer, finding that the leading 
cases were divided into two broad categories. First, those cases where there was no possibility 
of [Blackwood] being liable to [the Kizors]. In those cases, where there never was a basis for 
[Blackwood] to be considered jointly liable for the harm at issue, there is not a basis for an 
equitable indemnity cross-complaint. The Court concluded that it was not correct to say that 
there was never a possibility that Blackwood could be liable to the Kizors. As a result, the Court 
determined the first line of cases (cases like Prince v. Pacific Gas & Electric Co. (2009) 45 
Cal.4th 1151), inapplicable. 

The Court then identified a second line of cases, which it described as cases in which “there is 
no legal bar to [Blackwood’s] liability to [the Kizors], and thus the potential for indemnity exists. 
However, [Blackwood] defeats (or otherwise resolves) [the Kizors’] claims.” (August 2012 Order 
4:10-11.) 

In those cases, the question is “whether [Redig] may still recover on a claim of equitable 
indemnity despite [Blackwood] having escaped direct liability to [the Kizors]. In those cases, the 
answer turns on principles of collateral estoppel.” (August 2012 Order 4:11-12.) 

Ultimately, the Court overruled Blackwood’s prior demurrer because while Blackwood had 
defeated direct liability vis-à-vis the Kizors through a demurrer in January 2012 (which itself was 
based on a summary judgment in the Kizor I case), Redig was not a party to the underlying 
summary judgment proceeding, and as a result, it was inappropriate to apply collateral estoppel 
as against Redig. The August 2012 Order was later affirmed on appeal. 

Although this case has seen many twists and turns in the four and a half years since, the 
analytical framework of this issue has not changed. That is, the Court must determine if there is 
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a basis on which it can apply collateral estoppel. 

Blackwood Purportedly Defeats Direct Liability to the Kizors 

As the moving papers point out, the Kizors’ only remaining claim against Redig is a claim for 
breach of contract. However, Blackwood is not alleged to be a party to the relevant repair 
contract between Redig and the general contractor (RJL). Rather, it is alleged that RJL retained 
Blackwood to assist in performing the repair contract, and that the Kizors were intended third 
party beneficiaries of the entire arrangement between Redig and RJL to repair the roof in 
advance of Redig’s sale of the home to the Kizors.  

It is true, as the opposition argues, that in August 2012, the Court overruled a substantially 
similar demurrer brought by Blackwood. However, the opening papers do identify a changed 
circumstance since then. The opening papers appear to contend that in the July 22, 2016 
appellate opinion (2016 Cal.App.Unpub. LEXIS 5442) (“July 2016 Opinion”), the First District 
Court of Appeal held that any claim brought by the Kizors (described above) against Blackwood 
would be subject a two-year limitations period and was thus time-barred. The basis of the 
Demurrer, then, is that since the Kizors’ claims against Blackwood are time-barred, Redig 
cannot maintain a cause of action for indemnity against Blackwood. 

But that is not what was before the Court of Appeal in the July 2016 Opinion. As it relates to 
Blackwood, the Kizors had appealed this Court’s January 2012 order sustaining Blackwood’s 
demurrer without leave to amend in favor of Blackwood. In connection with that demurrer, this 
Court concluded that the Kizors’ claims against Blackwood were barred by the doctrine of res 
judicata. See July 2016 Opinion at *11. The Court of Appeal affirmed this Court, finding that the 
same primary right (the right to a home free from defects) was at issue in both Kizor I (the 
Kizors’ suit against BRU and others) and Kizor II (the Kizors’ suit against Redig and others). Id. 
at *16-17. With respect to Blackwood, that was the only issue before the Court of Appeal.  

Following the section of the opinion referenced above, the Court of Appeal discussed the Kizors’ 
claims against Lance Wong and DLE, and affirmed a grant of summary judgment in favor of 
those defendants. It is true that the basis of the Court of Appeal’s affirming that summary 
judgment was the statute of limitations. July 2016 Opinion at *19-20. But the discussion was 
limited to the application of the statute of limitations to the Kizors’ claims against Wong and 
DLE. There was no discussion pertaining to Blackwood.  

For the Court to apply collateral estoppel, the following elements must be met: (1) the issue 
sought to be precluded from relitigation must be identical to that decided in a former proceeding; 
(2) the issue must have been actually litigated in the former proceeding; (3) the issue must have 
been necessarily decided in the former proceeding; (4) the decision in the former proceeding 
must be final and on the merits; and (5) the party against whom preclusion is sought must be 
the same as, or in privity with, the party to the former proceeding. Lucido v. Super. Ct. (1990) 51 
Cal.3d 335, 341. Pacific Lumber Co. v. State Water Resources Control Bd. (2006) 37 Cal.4th 
921, 943 restates those same elements. 

Here, multiple elements of collateral estoppel are missing. Analyzing whether the statute of 
limitations bars claims against Wong or DLE is not identical to analyzing whether the statute of 
limitations bars claims against Blackwood. The issue of whether the Kizors’ claims against 
Blackwood were time-barred was not actually litigated in this case, and certainly was not 
necessarily decided by the Court of Appeal in the July 2016 Opinion.  
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Applying collateral estoppel against Redig on the basis of the July 2016 Opinion would be 
inappropriate. Accordingly, the Court overrules the Demurrer as to all of the causes of action 
pled by Redig against Blackwood. 

Negligence Cause of Action 

Redig’s opposition fails to address the argument presented by the Demurrer with respect to the 
negligence cause of action – that it is time-barred. The opposition is wholly based on the August 
2012 Order. The August 2012 Order did not consider the merits of Redig’s negligence cause of 
action or whether it was time-barred. Accordingly, the Court considers the Demurrer to the 
negligence cause of action unopposed, and so it is sustained without leave to amend. 

Declaratory Relief 

The analysis set forth above with respect to the indemnity cause of action applies here, and so 
the Court likewise overrules the Demurrer with respect to the declaratory relief cause of action. 

  

  
 2.  TIME:  8:30   CASE#: MSC16-00806 
CASE NAME: TORRES VS. SAGE CENTERS 
HEARING ON MOTION TO/FOR ORDER PRELIMINARILY APPROVING CLASS 
SETTLEMENT FILED BY SYLVIA TORRES 
* TENTATIVE RULING: * 
 
The parties have made the necessary changes.  They shall appear, prepared to say when the 
final approval hearing should be scheduled.  Appearances by CourtCall are sufficient. 

  

 3.  TIME:  8:30   CASE#: MSC16-00806 
CASE NAME: TORRES VS. SAGE CENTERS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Given the settlement, the case management conference is off-calendar. 

  

 4.  TIME:  8:30   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
HEARING ON DEMURRER TO COMPLAINT of RICHMOND COMPASSIONATE CARE 
COLLECTIVE FILED BY ANTWON CLOIRD 
* TENTATIVE RULING: * 
 
Moot in light of the Court’s ruling on Plaintiff’s motion for leave to amend.  
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 5.  TIME:  8:30   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
HEARING ON DEMURRER TO COMPLAINT of RICHMOND COMPASSIONATE CARE 
COLLECTIVE FILED BY RICHMOND PATIENT'S GROUP, HOLISTIC HEALING 
* TENTATIVE RULING: * 
 
Moot in light of the Court’s ruling on Plaintiff’s motion for leave to amend.  

 

  

 6.  TIME:  8:30   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
HEARING ON MOTION TO/FOR LEAVE TO FILE A SECOND AMENDED 
COMPLAINT FILED BY RICHMOND COMPASSIONATE CARE COLLECTIVE 
* TENTATIVE RULING: * 
 

 Plaintiff’s motion for leave to file an amended complaint is granted. Plaintiff shall file and 

serve its amended complaint with the changes stated in this ruling by April 6, 2017. 

Plaintiff is seeking permission to file a second amended complaint to add new factual 

allegations that support Plaintiff’s Cartwright claim and also to add an unfair practices act claim. 

The majority of the defendants filed one opposition and Defendants 7 Stars Holistic Foundation, 

Inc. and Zeaad M. Handoush filed a separate opposition. Antown Cloird did not file an 

opposition to this motion. The Court’s ruling addresses the arguments of all defendants and the 

defendants are referred to as “Defendants” unless otherwise specified.  

“Motions for leave to amend are directed to the sound discretion of the judge:  ‘The court 

may, in furtherance of justice, and on any terms as may be proper, allow a party to amend any 

pleading…  .’ (Code Civ. Proc., § 473, subd. (a)(1).) However, the court's discretion will usually 

be exercised liberally to permit amendment of the pleadings. [Citations.] ‘Leave to amend should 

be denied only where the facts are not in dispute, and the nature of the plaintiff's claim is clear, 

but under substantive law, no liability exists and no amendment would change the result.’ 

[Citation.]” (Howard v. County of San Diego (2010) 184 Cal.App.4th 1422, 1428.) 

Generally, leave to amend is granted unless the opposing party has shown it will be 

prejudiced by the amendment. (Morgan v. Superior Court of Los Angeles County (1959) 172 

Cal.App.2d 527, 530 [for clarity, the Court notes that the language quoted in Plaintiff’s briefs 

came from Morgan not Mabie v. Hyatt (1998) 61 Cal.App.4th 581, 596].) As Plaintiff points out in 

the reply, Defendants have not shown any prejudice from the proposed amendment. Nor would 

the Court expect there to be prejudice to Defendants at this early stage in the case.  

Defendants oppose this motion primarily based upon the merits of Plaintiff’s amended 

complaint. Generally, the Court does not review the merits of proposed pleadings. Reviewing 
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the sufficiency of a proposed amendment is most appropriate “in cases in which the 

insufficiency of the proposed amendment is established by controlling precedent and where the 

insufficiency could not be cured by further appropriate amendment.” (Cal. Casualty Gen. Ins. 

Co. v. Superior Court (1985) 173 Cal.App.3d 274, 280-281 (disapproved on other grounds in 

Kransco v. American Empire Surplus Lines Ins. Co. (2000) 23 C4th 390).) However, where “the 

legal sufficiency of the proposed defense is a novel question almost certain to be tested in an 

appellate court, the preferable practice would be to permit the amendment and allow the parties 

to test its legal sufficiency by demurrer, motion for judgment on the pleadings or other 

appropriate proceedings.” (Cal. Casualty Gen. Ins. Co., supra, 173 Cal.App.3d at 281; see also 

Kittredge Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 1048.) The Court will not 

consider the sufficiency of the proposed amendments at this time. Instead, the Court will rule on 

the merits of the proposed amended complaint after it has been filed.   

Defendants 7 Stars Holistic Foundation, Inc. and Zeaad M. Handoush (the “Handoush  

Defendants”) argue that granting leave to amend would frustrate the purpose of the special 

motion to strike statute. They rely on Nguyen-Lam v. Cao (2009) 171 Cal.App.4th 858 for this 

argument. Nguyen-Lam addressed whether leave to amend should be given when granting a 

special motion to strike. (Id. at 869-870.) There is no pending special motion to strike in this 

case and therefore Nguyen-Lam does not apply.  

The Handoush Defendants argue that Plaintiff’s motion does not comply with California 

Rules of Court, Rule 3.1324(a)(2) and (3) because the redlined version of the complaint is not 

accurate, but they do not explain what the inaccuracies are. The Handoush Defendants also 

complain that Plaintiff’s motion does not comply with California Rules of Court, Rule 

3.1324(b)(1) because Plaintiff did not provide a separate declaration that explains the effect of 

the amendment. The Handoush Defendants are correct, but this error is harmless as it is clear 

that the proposed amended complaint adds new facts and a new cause of action.  

Finally, the Handoush Defendants request that if the Court grants this motion it should 

require Plaintiff to pay the Handoush Defendants’ attorneys’ fees for the special motion to strike. 

“[T]he court's discretion to impose conditions on leave to amend the complaint extends only to 

those conditions which are just, i.e., intended to compensate the defendants for any 

inconvenience belated amendment may cause. (Williams v. Myer (1907) 150 Cal. 714, 718.)” 

(Armenta ex rel. City of Burbank v. Mueller Co. (2006) 142 Cal.App.4th 636, 642.) The 

Handoush Defendants have not explained how payment of attorneys’ fees for another motion is 

justified when granting leave to amend in this motion. The Handoush Defendants’ reliance on 

CLD Construction, Inc. v. City of San Ramon (2004) 120 Cal.App.4th 1141 and Vaccaro v. 

Kaiman (1998) 63 Cal.App.4th 761 is misplaced. Those cases involved granting leave to amend 

after a motion to strike pursuant to Code of Civil Procedure §436. In addition, Vaccaro’s 

discussion of awarding attorney’s fees under Code of Civil Procedure § 473 was related to 

subsection b, not subsection a. The Handoush Defendants’ request for payment of their 

attorneys’ fees as a condition of granting this motion is denied. 
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Although the Court generally finds Defendants’ arguments unpersuasive, the Court is 

concerned with the allegations in paragraph 27 of the proposed pleading. As part of the Court’s 

order granting the special motion to strike, the Court ordered that allegations “related to efforts 

to mobilize public opposition to Plaintiff’s application” are stricken. (See Opinion and Order, filed 

December 5, 2016.) Paragraph 27 includes allegations that “Defendants organized and paid 

community members… to effect denial of Plaintiff’s RCCC’s application for a dispensary 

location…” These allegations conflict with the Court’s Opinion and Order and therefore, the 

Court will not permit the amended complaint to include these allegations. Plaintiff shall remove 

the allegations related to organizing and paying community members from paragraph 27, but 

may keep the new allegations related to bribery.  

The parties appear to agree that the first amended complaint was the original complaint 

with certain allegations stricken from it as required by this Court’s order on Defendants’ special 

motion to strike. The Court notes, however, that no first amended complaint was filed. 

Therefore, when Plaintiff files its amended complaint as permitted by this ruling, Plaintiff shall file 

it as the first amended complaint.  

For the reasons stated above, the Court grants Plaintiff’s motion for leave to file an 

amendment complaint and orders that Plaintiff’s proposed amendment complaint be filed, 

except that it will be titled the First Amended Complaint and will include changes to paragraph 

27.  

 

  

 7.  TIME:  8:30   CASE#: MSL10-07025 
CASE NAME: CAPITAL ONE VS. SYED 
HEARING ON DEMURRER TO CONSUMER CREDIT COLLECTIONS CMPL (CRC 
3.740) of CAPITAL ONE BANK (USA) FILED BY REHAN M. SYED 
* TENTATIVE RULING: * 
 
There is no opposition to the demurrer.  It is, therefore granted without leave to amend. 

  

 8.  TIME:  8:30   CASE#: MSL16-00088 
CASE NAME: ARROWOOD VS. BASI 
HEARING ON OSC RE: FAILURE TO FILE DEFAULT JUDGMENT 
* TENTATIVE RULING: * 
 
There is no opposition to the Order to Show Cause.  The case is, therefore, dismissed without 
prejudice. 
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 9.  TIME:  8:30   CASE#: MSL16-01682 
CASE NAME: PORTFOLIO VS. VALENCIA 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT FILED BY PORTFOLIO 
RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
There is no opposition and the motion appears meritorious.  It is, therefore, granted. 

  

10.  TIME:  8:30   CASE#: MSL16-02232 
CASE NAME: LVNV VS. BLACKWELL 
HEARING ON OSC RE: FAILURE TO FILE PROOF OF SERVICE 
* TENTATIVE RULING: * 
 
There is no opposition to the Order to Show Cause.  The case is, therefore, dismissed without 
prejudice. 

  

11.  TIME:  8:30   CASE#: MSL16-02243 
CASE NAME: BARCLAYS VS. MILO 
HEARING ON MOTION TO/FOR DEEM REQUESTS FOR ADMISSIONS FILED BY 
BARCLAYS BANK DELAWARE 
* TENTATIVE RULING: * 
 
The motion is denied.  There is no proof of service, showing service of the motion upon 
defendant.  There is a document in the file entitled “Proof of Service For Notice of Plaintiff’s 
Motion to Deem Requests for Admissions Admitted…”  But it is only a cover sheet and there is 
nothing attached to that cover sheet to evidence service. 
 

  

12.  TIME:  1:30   CASE#: MSC14-00081 
CASE NAME: EASLEY VS. LAUREL 198 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
 The parties may appear by CourtCall. 
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